IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

)
GARRY E.WILLIAMS,

Plaintiff,
CIVIL ACTION

No. 03-3047-CM

BOARD OF COUNTY COMMISSIONERS
OF SHAWNEE COUNTY, &t al.

Defendants.
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MEMORANDUM AND ORDER

Paintiff filed the instant action pursuant to 42 U.S.C. § 1983 on January 24, 2003. On
April 19, 2004, defendants filed a Motion for Summary Judgment (Doc. 23). Plaintiff’s response
was due on May 12, 2004. On May 18, 2004, the court directed plaintiff to show cause, in
writing, on or before May 28, 2004, why defendants Moation for Summary Judgment (Doc. 23)
should not be granted. The court further directed plaintiff to file a response to defendants motion
on or before May 28, 2004. The court specificaly cautioned plaintiff: “Should plaintiff fail to
timely show cause and filearesponse, defendants Motion for Summary Judgment (Doc.
23) will be considered without the benefit of aresponse from plaintiff.” To dae, plantiff
has failed to respond to the court’s show cause order and has failed to respond to defendants
Mation for Summary Judgment.

Rule 7.4 of the Rules of Practice providesthat the “failure to file a brief or response within
the time specified within [Rules 6.1 and 7.1(c)] shal condtitute the waiver of the right theresfter to

file such brief or response, except upon a showing of excusable neglect.” D. Kan. R. 7.4; see




also Reed v. Bennett, 312 F.3d 1190, 1195 (10™ Cir. 2002) (noting in summary judgment
context thet by “failing to file a reponse within the time specified by the local rule, the nonmoving
party waivestheright to respond”). Because plaintiff hasfalled to respond to the instant mation,
the court will makes its ruling without the benefit of a response from plantiff.

l. Facts'

A. Underlying Incident

On October 9, 2002, Shawnee County Deputy Sheriffs Shane Harris and John Peterson
went to 1811 SE 20" Street to execute an arrest warrant for plaintiff. As plaintiff came out the
back door of the residence and saw the officers, he made a sound with his mouth. After the
sound, three dogs came toward Deputy Harris growling, barking, and snarling. Deputy Harris
sporayed al three dogs with pepper spray. Despite being instructed to stay outside the residence,
plaintiff went back insgde. The officers followed him ingde, & which time they explained to him
that they had awarrant for his arrest.

After putting on a shirt, plaintiff reached into his pockets and pulled out an opened knife.
Haintiff told the officers he was going to use the knife to clean hisfingernails. After being
ingructed by the officers to put the knife down, plaintiff complied. In the meantime, plaintiff’swife
had placed the dogs into a closed bedroom. Paintiff waked into the bedroom where the dogs
were and shut the door behind him. The officersingructed plaintiff to come out of the bedroom

and, as he did, the three dogs came out. Deputy Harris ordered him to put the dogs back in the

'Because plaintiff whally failed to respond to defendants’ summary judgment motion, the court
deems admitted for purposes of summary judgment those facts set forth by defendants. D. Kan. Rule
56.1(a).
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bedroom. Plaintiff refused to do so. Deputy Harris then drew his Sdearm, repesting his order to
plaintiff to put the dogs back in the bedroom. Plaintiff continued to refuse the order. Deputy
Harris asked Deputy Peterson for his can of pepper spray.

At that point, plaintiff became irate and caled Deputy Harris a*high and mighty nigger.”
Fantiff sated, “Y ou don’t know nothing about me do you Uncle Tom. | don’t give afuck about
you or anybody.” Plantiff then told hiswife to cdl the media and tell them that sheriff officers
werein his house spraying and shooting hisdogs. Plaintiff further stated that she should tell the
mediathat there was a“nigger in their house with an attitude.” During thistime, plaintiff referred to
Deputy Harris as a“fucking nigger with a saute.”

Deputy Harris handcuffed plaintiff. At that point, plaintiff asked Deputy Harris what his
namewas. Deputy Harrisreplied “Harris” Asthe officers were walking plaintiff out to their
patrol car, plantiff stated severd timesthat Officer Tony Patterson had “got what was coming to
him.”2 Plaintiff told the officers that if they were pointing gunsin his house, the same thing should
happen to them. Plaintiff aso told the officers that dl law enforcement had better beware in the
futureif they go to hishouse. Plantiff told Deputy Harris thet the next time he saw him, he (Harris)
was guaranteed to end up just like Tony Patterson. The deputies drove plaintiff to thejal. During
the trangport to thejail, plaintiff continued to ydl and cal Deputy Harris“anigger” and that he

would get what was coming to him.

2Officer Tony Patterson was killed during an early morning drug raid a 1519 SW. Mulvane on

October 12, 1995.
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Onceindde the ly port of thejall, plantiff ydled at Deputy Harris “fuck you and your
bald headed momma.” Paintiff said that Deputy Harris mother could or would end up dead as
well. Plaintiff admits that he made references to Deputy Harris mother. In fact, plantiff has been
to the agency cdled “Let’ sHelp,” where Deputy Harris mother is employed.

Deputy Harris exited the patrol car and stated to Deputy Peterson “1’ [l get him out.”
Deputy Harris then opened the back door where plaintiff was seated, and stated to him, “do not
talk about my momma.” Deputy Harris reached into the car and placed his hands on the neck and
shoulder area of plaintiff. Deputy Harris s left hand was on plaintiff” shoulder or on the back of the
sedt, his right hand was around the front of plaintiff throat. Deputy Harris placed his thumb and
center finger on the pressure points located at the base of plaintiff’ jaw where the jaw and muscle
come together. At this point, Corrections Specidists Hanser and Randles, dong with Lieutenant
Tommy Ayers from the Shawnee County Jail, approached plaintiff and Deputy Harris. Lt. Ayers
told Deputy Harristo let go of plaintiff, and Officer Randles pulled plaintiff avay and led him
toward the book-in area of thejall. At that point, plaintiff Stated to Lt. Ayers, “you saw him
Tommy, you're my witness, he grabbed my throat.”

While hewas being led away by the officers, plaintiff yelled, “take these cuffs off and Il
kick hisass” Asplantiff was being led to the book-in area, he continued to say thingsto
antagonize Deputy Harris. At that point, Deputy Harris took two steps toward the pat down area,
stopped, then walked back to the patrol car and handed his sdearm to Deputy Peterson and told

him to secure it. Deputy Harris then started back to the book-in area and told the corrections




officers, “if he[Williams] wants out of the cuffs, let him out.” Lt. Ayers sopped Deputy Harris
from coming into the book-in area and escorted him back to his patrol car.

In the book-in area of the jail, plaintiff continued to tell Lt. Ayersthat he was his witness
and that he was going to “sue the County.” Plaintiff then used the telephone to call severd people,
including his atorney and the news media. While Plantiff was in the book-in area, Officer Randles
noted that plaintiff kept talking about lawsuits and speaking to the media and that he “was going to
make some money off this” None of the officers who dedt with plaintiff in the book-in area of the
jal noted in their reports that he was complaining of any neck injury.

On October 9, 2002, Deputy Harris filed an Offense Report dleging that plaintiff had
meade crimind threets againgt him and his mother and had committed an assault on alaw
enforcement officer.

B. Medical Treatment

Officer Hanser reported that he saw plaintiff’ neck after the incident and that there were
no marksonit. On October 9, 2002, the date of the incident in question, plaintiff was given a
hedlth screening by Prison Hedlth Services (PHS). When asked if he had any pain, plaintiff stated
that his neck hurt. He aso outlined a number of preexisting hedth problems. PHS nursing staff
offered pain pillsto plaintiff, which plaintiff refused, stating that “it does't hurt that bad.” Plaintiff
told the nurse he wanted to wait until the next day to see how it fdt. At that time, plaintiff refused
to Sgn a satement acknowledging that he was refusing trestment. The PHS nurse that examined

plaintiff noted that there were no bruises, scratches, or bleeding to his neck area




On October 15, 2002, plaintiff complained of neck pain “off and on.” Plantiff was
examined by a PHS staff nurse, who noted that plaintiff’s neck was supple, with full range of
motion, and that there were no vidble bruises or swdling. Plantiff was scheduled to see the
doctor on the next day for health concerns not related to the October 9, 2002 incident.

On October 16, 2002, plaintiff was examined by Dr. Norris, who noted that plaintiff
exhibited dightly reduced range of motion in his neck when he was asked to moveit. Dr. Norris
noticed that plaintiff didn’t appear to have any problem moving his neck until she specificaly asked
him to do so. Dr. Norris prescribed Tylenal.

C. Investigation and Discipline of Deputy Harris

On October 10, 2002, the Shawnee County Sheriff’s Office began an investigation of the
incident. The Professona Standards Unit of the Shawnee County Sheriff’ s Office conducted the
investigation. Detective Scott Holladay interviewed plaintiff, Deputy Harris, Lt. Ayers, Officer
Hanser, and Officer Randles.

When asked, “Do you recal how long Deputy Harris had his hand at your throat?’
Faintiff answered, “1 have no idea how long. One second, a haf a second, it was wrong.”

During Officer Randles sinterview, he stated that Deputy Harris had his hand at plaintiff’
throat for “maybe three seconds.” Also, when interviewed about the incident, Officer Hanser
noted, “Williams was doing alot of yeling so | don't think he was being choked. He didn’t sound
like he was being choked.”

During hisinterview, Deputy Harris was asked if he thought his actions were gppropriate.

He responded by saying that he should have let the corrections staff handle plaintiff. However, he




dated that he didn’t strangle or choke plaintiff. Deputy Harris stated that hisintent wasto touch
plaintiff’s pressure points and send plaintiff a message that he was serious about plaintiff not
bringing any harm to him or his mother.

On October 22, 2002, the sheriff’s office interna investigation was concluded. On
November 5, 2002, Shawnee County Sheriff Richard Bartaissued a memo to Deputy Harris
dating that his actions with regard to plaintiff violated Shawnee County Sheriff’s Office Generd
Order 87-007(111 ¢ & d) regarding professona conduct. Deputy Harris was suspended for three
days without pay as a sanction.

. Summary Judgment Standards

Summary judgment is gppropriate if the moving party demondrates that thereis*no
genuineissue as to any materid fact” and that it is* entitled to ajudgment as a matter of law.” Fed.
R. Civ. P. 56(c). In applying this standard, the court views the evidence and dl reasonable
inferences therefrom in the light most favorable to the nonmoving party. Adler v. Wal-Mart
Sores, Inc., 144 F.3d 664, 670 (10" Cir. 1998) (citing Matsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 587 (1986)). A fact is“materid” if, under the gpplicable substantive
law, it is“essentid to the proper digpodtion of theclam.” Id. (citing Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986)). Anissueof fact is“genuing’ if “thereis sufficient evidence on
each Sde so that arationd trier of fact could resolve the issue either way.” 1d. (citing Anderson,
477 U.S. at 248).

The moving party bearsthe initia burden of demondrating an absence of a genuine issue

of materid fact and entitlement to judgment as a matter of law. 1d. at 670-71. In attempting to




meet that standard, a movant that does not bear the ultimate burden of persuasion &t trial need not
negate the other party’ s clam; rather, the movant need amply point out to the court alack of
evidence for the other party on an essential element of that party’sclam. 1d. at 671 (citing
Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986)).

Once the movant has met thisinitia burden, the burden shifts to the nonmoving party to
“set forth specific facts showing thet thereis agenuineissue for trid.” Anderson, 477 U.S. at 256;
see Adler, 144 F.3d a 671 n.1 (concerning shifting burdens on summary judgment). The
nonmoving party may not Smply rest upon its pleadings to satisfy its burden. Anderson, 477 U.S.
a 256. Rather, the nonmoving party must “set forth specific facts that would be admissblein
evidence in the event of trid from which arationd trier of fact could find for the nonmovant.”
Adler, 144 F.3d a 671. “To accomplish this, the facts must be identified by reference to
affidavits, deposition transcripts, or specific exhibitsincorporated therein.” 1d. Findly, the court
notes that summary judgment is not a“ disfavored procedurd shortcut;” rather, it is an important
procedure “designed to secure the just, Speedy and inexpensive determination of every action.”
Celotex, 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).

The court acknowledges that plaintiff appears pro se. However, this does not excuse
plaintiff from the burden of coming forward with evidence to support his dlams as required by the
Federd Rules of Civil Procedure and the loca rules of this court. Pueblo Neighborhood Health
Ctrs., Inc. v. Losavio, 847 F.2d 642, 649 (10" Cir. 1988). Even apro se plaintiff must present
some “ specific factud support” for hisdlegations. 1d.

1. Discussion




A. Deputy Harris

Defendants contend that Deputy Harris is entitled to summary judgment on the basis of
qudified immunity. Qudlified immunity protects police officers from liability when acting within the
scope of their employment. “[GJovernment officids performing discretionary functions generdly
are shidlded from liability for civil damagesinsofar astheir conduct does not violate clearly
established statutory or condtitutiona rights of which a reasonable person would have known.”
Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). Qudified immunity provides government
officddsimmunity from suit aswell asfrom liahility for their discretionary acts. Mitchell v.
Forsyth, 472 U.S. 511, 526-27 (1985); Pueblo Neighborhood Health Ctrs., Inc. v. Losavio,
847 F.2d 642, 644 (10" Cir. 1988). The doctrine of quaified immunity serves the gods of
protecting public officias “who are required to exercise their discretion and the rdated public
interest in encouraging the vigorous exercise of officid authority.” Butz v. Economou, 438 U.S.
478, 506 (1978).

The Supreme Court has established a two-part gpproach to determine if quaified immunity
goplies. “[T]he better gpproach to resolving cases in which the defense of qudified immunity is
raised isto determine first whether the plaintiff has dleged a deprivation of a condtitutiona right at
al. Normaly, it is only then that a court should ask whether the right dlegedly implicated was
clearly established at the time of the eventsin question.” Tonkovich v. Kan. Bd. of Regents, 159
F.3d 504, 516 (10™ Cir. 1998) (citing County of Sacramento v. Lewis, 523 U.S. 833, 842 n.5

(1998)). Thus, the court follows this two-step test to andyze the issue of qudified immunity raised




by defendants here. Butler v. City of Prairie Village, Kan., 172 F.3d 736, 745 (10" Cir.
1999).

In Graham v. Connor, 490 U.S. 386, 397 (1989), the Supreme Court held that aclaim
of excessve use of force by palice officers should be andyzed under the Fourth Amendment’s
objective reasonableness standard. Under this standard, the reasonableness of an officer’ s use of
force must be viewed “from the perspective of areasonable officer on the scene, rather than with
the 20/20 vison of hindsght.” 1d. at 396. The Court recognized that:

Not every pushor shove, evenif it may later seem unnecessary inthe

peace of ajudge s chambers, violatesthe Fourth Amendment. The

caculus of reasonableness must embody dlowance for the fact that

police officers are often forced to make split-second judgments in

circumstances that are tense, uncertain and rapidly evolving . . .

about the amount of force that is necessary in a particular Stuation.

Id., 490 U.S. at 396-397 (Internd citations and quotations omitted.)
Id. a 396-97. Whether an officer acted reasonably isalegd determination in the absence of
disputed materia facts.

The Fourth Amendment standard requires inquiry into the factud circumstances of every
case. Therdevant factors for the court’ s consideration include the crime' s severity, the potential
threat posed by the suspect to the officer’sand others' safety, and the suspect’ s attempts to resst
or evade arrest. Medinav. Cram, 252 F.3d 1124, 1131 (10" Cir. 2001). The court also
consders the events immediatdy leading up to the incident in question. Bella v. Chamberlain, 24

F.3d 1251, 1256 (10" Cir. 1994) (“Obvioudy, eventsimmediately connected with the actua

seizure are taken into account in determining whether the seizure isreasonable.”).
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In this case, immediately prior to the incident, plaintiff had unleashed his dogs on the
deputies, ressted thar effortsto arrest him by failing to follow their directives, and pulled out a
large knifein their presence. Before, during, and &fter the incident, plaintiff cursed the officers and
threatened repestedly to kill Deputy Harris and his mother. At the time, Deputy Harris knew that
plaintiff was acquainted with Deputy Harris mother. Specificdly, plantiff knew where she
worked. Inlight of these facts, Deputy Harris had reason to believe that plaintiff, or persons
associated with him, would do harm to himsdlf or his mother. In response to this evolving Stuation,
Deputy Harris reached into the back of the car, and, according to the evidence in the record,
grabbed plaintiff by the shoulder and placed his hand on the pressure points under plaintiff’ neck.

The court next looks to the extent of the plaintiff’sinjury. Whileit istrue that an excessive
force dlam under the Fourth Amendment may be made without proof of physicd injury, the
plantiff sill must prove that the amount of force used was “ sufficiently egregious to be of
congtitutional dimensions” Martin v. Bd. of County Comm'rs, 909 F.2d 402, 407 (10" Cir.
1990). Inthis case, the evidence in the record demonstrates that the force gpplied by Deputy
Harriswas minimd. Contrary to the alegations in the complaint, Deputy Harris did not choke
plantiff. Rather, according to witness testimony, plaintiff continued to verbally threaten Deputy
Harris while Deputy Harris was applying force; consequently, the logica concluson isthat
plaintiff’s arway was not obstructed. The evidence in the record further establishes that Deputy
Harris s hand was on plaintiffs neck for three seconds, and by plaintiff’s own account, possbly

even less. In addition, plaintiff suffered no identifiable medica injury asaresult of thisincident. “If

-11-




the injury isminimd, it is likedly thet the force credting the injury isminima.” Hannula v. City of
Lakewood, 907 F.2d 129, 132 (10™ Cir. 1990).

The court does not condone the actions of Deputy Harris and, in fact, utterly disapproves
of Deputy Harris s display of unprofessonad conduct. Having said that, the court finds as a matter
of law that Deputy Harris s use of force did not rise to the level of a condtitutiond violation.
Because the court has concluded that plaintiff failed to alege a deprivation of a conditutiona right,
the court need not proceed to the second step of the quaified immunity test.

B. Remaining Defendants

Because the court has determined that plaintiff’s congtitutiond rights were not violated by
Deputy Harris, the court need not address plaintiff’ s clams againg the county or sheriff’s
department. Absent an underlying condtitutiond violation, these entities cannot be liable under
§ 1983. See Apodaca v. Rio Arriba County Sheriff's Dept., 905 F.2d 1445, 1447 (10"
Cir.1990) (citing City of Los Angelesv. Heller, 475 U.S. 796, 799 (1986)). The court grants
summary judgment on plaintiff’s daims againg these defendants.

IT ISTHEREFORE ORDERED that defendants Motion for Summary Judgment
(Doc. 23) isgranted. Thiscaseis hereby dismissed.

Dated this 14™ day of July 2004, at Kansas City, Kansas.

g/ CarlosMurguia
CARLOSMURGUIA
United States District Judge
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